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REMARKS 

The above referenced patent application has been reviewed in light of the Office Action, 
dated September 29, 2008, in which: 

• claims 6, 8, and 9 are objected to because of a various informalities; 

• claims 17 and 18 are rejected under 2°'* paragraph, 35 U.S.C. § 1 12 due to insufficient 
antecedent basis; 

• claims 6, 17, and 18 are rejected under 35 U.S.C. § 102(e) on Seazholtz et al. 
(hereafter, 'Seazholtz,' US Patent No. 5,812,786); 

• claim 8 is rejected under 35 U.S.C. § 103(a) as being unpatentable over Seazholtz in 
combination with Ducaroir et al. (hereinafter 'Ducaroir;' US Patent No. 6,167,077); 

• and claim 9 is objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form. 



Reconsideration of the above referenced patent application in view of the foregoing 
amendments and the following remarks is respectfully requested. 

Claims 6, 8, 9, and 17-20 are now pending the above referenced patent application. 
Claims 6, 8, 9, 17, and 18 have been amended to address minor matters of form. Claims 19 and 
20 have been added and reflect similar limitations to claim 9. No new matter has been entered. 
No claims have been cancelled. 
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1. Compact Prosecution: Request for Clarification 

Assignee notes that in the June 19, 2008 Advisory Action the PTO stated that the 
amendments of the June 09, 2008 Reply to the Final Office Action would not be entered. 
However, the detailed rejections of the September 29, 2008 Non-Final Office Action specifically 
address the limitations of those non-entered June 2008 Amendments as if they had, in fact, been 
entered. 

Assignee, therefore, assumes that upon filing the Request for Continued Examination 
(RCE) on June 25, 2008 the PTO entered the amendments fi-om the June 09, 2008 Reply to the 
Final Office Action. The "Listing of the Claims" section above reflects this assumption. 

If this assumption is not correct. Assignee respectfully requests that the PTO furnish 
Assignee with a listing of the claims as they are understood to exist by the PTO. 
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2. Objections 
2.1. Inconsistencies: Claims 6, 8 and 9 

The PTO has objected to the claims 6, 8, and 9 due to a inconsistency between the terms 
"high speed digital data signals" and "high speed data signals" Assignee has corrected this error 
and thanks the Examiner for pointing this out. It is, therefore, respectfully requested that the 
objection be withdrawn. 

Furthermore, Assignee has made extensive grammatical and stylistic edits to all of the 
preexisting claims to correct inadvertent informal errors or other matters of form. It is 
understood that the majority of these edits either broaden or do not alter the scope of the claims; 
therefore, these edits do not create prosecution history estoppel. No new matter has been 
entered. Support for the amendments lie within the original claims and the specification as 
originally filed. 

3. 35 U.S.C. § 112, 2"^ paragraph 

3.1. Antecedent Basis: Claims 1 7 and 18 

The PTO has rejected claim 17 under 35 U.S.C. § 112, l""* paragraph as being indefinite 
because the multiple variations of the term "high speed digital data signals" cause a lack of 
antecedent basis. Assignee has amended the claim to address the PTO's concern. No new 
matter has been entered. Support for the amendments lie within the original claims and the 
specification as originally filed. It is respectfully asserted that these amendments are merely 
directed to matters of form, and, therefore, does not result in prosecution history estoppel and 
either broaden or do not alter the scope of the claims. It is respectfully requested that the 
foregoing claim rejection be withdrawn. 
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4. 35U.S.C.§102 
4.1. Seazholtz: Claims 6, 17, and 18 

The PTO has rejected claims 6, 17 and 18 under 35 U.S.C. § 102 as being anticipated by 
Seazholtz. This rejection by the PTO of these claims is respectfully traversed. 

It is well-established that in order to establish a prima facie case of anticipation under § 
102 of the patent statute, the PTO must provide a single prior art document that alone has every 
element and every limitation of the claim being rejected. Therefore, if even a single element or 
limitation is not met by the asserted document, then the PTO has not succeeded in establishing a 
prima facie case. 

A claim is anticipated only if each and every element as set forth in the claim is found, 
either expressly or inherently described, in a single prior art reference. Verdegaal Brothers v. 
Union Oil Co. of California, 2 USPQ2d 1051, 1053 (Fed. Cir. 1987). The identical invention 
must be shown in as complete detail as is contained in the claim. Richardson v. Suzuki Motor 
Co., 9 USPQ2d 1913, 1920 (Fed. Cir. 1989). 

Assignee begins with claim 6. Claim 6, as amended, recites: 



1 6. (Currently Amended) A subchannel digital data communication apparatus comprising: 

2 a transmitter means for: 

3 receiving subchannel data which includes control and management data 

4 corresponding to at least one high speed digital data signal, and 

5 modulating the subchannel data onto a host signal which propagates via a media 

6 configured to carry high speed digital data signals generated by a high speed data transmitter, 

7 wherein modulating includes modulating, via frequency-shift keying, said 

8 subchannel data onto a subchannel carrier having a frequency in a portion of the spectem of said 

9 high speed digital data signal where excessive interference from frequency components of said 

1 0 high speed digital data signal will not be substantially experienced; 

11 a receiver means, coupled to said media, for recovering recovered subchannel data from a 

1 2 host signal received by the receiver means. 
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It is respectfully asserted that, as just one example of how the text cited by the PTO fails 
to meet the language of the rejected claims, Seazholtz does not show, teach, use, or describe 
"modulating, via frequency-shift keying , said subchannel data onto a subchannel carrier". 
Seazholtz instead, as an ADSL device, shows "modulation technique[s] such as base band 
Quadrature Amplitude Modulation (QAM), Carrierless Amplitude/Phase Modulation (CAP) or 
discrete multitone (DMT)". See Seazholtz, col. 9, lines 14-18. It is, therefore, respectfully 
requested that the rejection of this claim be withdrawn. 

Claims 17 and 18 include a substantially similar and patentably distinct limitation as 
claim 6. It is, therefore, respectfully requested that the rejection of these claims also be 
withdrawn. 
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5. 35U.S.C.§103 



5.1. Seazholtz and Ducaroir: Claim 8 

The PTO has also rejected claim 8 under 35 U.S.C. § 103 based upon Seazholtz in 
combination with Ducaroir. The rejection of these claims is respectfully traversed. 
M.P.E.P. § 706.020) sets forth the standard for a § 103 rejection: 

35 U.S.C. 103 authorizes a rejection where, to meet the claim, it is necessary to modify a single 
reference or to combine it with one or more other references. After indicating that the rejection is 
under 35 U.S.C. 103, the examiner should set forth in the Office action: 

(A) the relevant teachings of the prior art relied upon, preferably with reference to the relevant 
column or page number(s) and line number(s) where appropriate, 

(B) the difference or differences in the claim over the applied reference(s), 

(C) the proposed modification of the applied reference(s) necessary to arrive at the claimed 

subject matter, and 

(D) an explanation why one of ordinary skill in the art at the time the invention was made would 
have been motivated to make the proposed modification. 



5.1.1. Claim Limitations 

Assignee respectfully asserts that the combination set forth by the PTO fails to meet the 

requirement for a prima facie case for a § 103 rejection for at least the following reasons. 
Assignee begins with claim 8. Claim 8, as amended, recites: 



1 8. (Currently Amended) The apparatus of claim 6 wherein said high speed digital data signal 

2 includes a D.C. balanced signal, and 

3 wherein said subchannel carrier is substantially in a frequency range from approximately 0.5 MHz 

4 to slightly above 1 MHz. 



Claim 8 ultimately depends from the independent claim 6. . Claim 6 recites: 



1 



6. (Currently Amended) A subchannel digital data communication apparatus comprising: 



2 



a transmitter means for: 
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3 receiving subchannel data which includes control and management data 

4 corresponding to at least one high speed digital data signal, and 

5 modulating the subchaimel data onto a host signal which propagates via a media 

6 configured to carry high speed digital data signals generated by a high speed data transmitter, 

7 wherein modulating includes modulating, via frequency-shift keying, said 

8 subchannel data onto a subchannel carrier having a frequency in a portion of the spectrum of said 

9 high speed digital data signal where excessive interference from frequency components of said 

1 0 high speed digital data signal will not be substantially experienced; 

11 a receiver means coupled to said media for recovering recovered subchannel data from a 

1 2 host signal received by the receiver means. 



Assignee respectfully asserts that the combination set forth by the PTO fails to meet the 
requirement for a prima facie case for a § 103 rejection for at least the following reasons. 

It is respectfully asserted that neither Seazholtz nor Ducaroir, either alone or in 
combination, suggests or describes "modulating, via frequency-shift keying , said subchannel 
data onto a subchannel carrier". It is respectfully asserted that Seazholtz does not teach this 
limitation. See discussion above. The PTO does not assert that Ducaroir ameliorates this 
deficiency. Therefore, even if the combination were proper, although Assignee believes that it is 
not, nonetheless, the combination would still fail to produce the invention as recited in the 
rejected claims. It is, therefore, respectfully requested that the rejection of this claim be 
withdrawn. 
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CONCLUSION 



In view of the foregoing, it is respectfiiUy asserted that all claims pending in this 
application, as amended, are in condition for allowance. If the Examiner has any questions, they 
are invited to contact the undersigned at 202-470-6450. Reconsideration of this patent 
application and early allowance of all claims is respectfully requested. 

Should any additional fees be required, please charge the appropriate extension fee to 
Deposit Account No. 50-3521, referencing the attorney docket number listed on the front page of 
this response. 



RespectftiUy submitted. 



Thursday, January 29, 2009 



/Justin B. Scout, Reg. No. 54,431/ 



Dated 



Justin B. Scout 
Reg. No. 54,431 



Brake Hughes Bellermann LLP 



